PRACTICE EXAM QUESTION  

Oliwood, which has adopted all of Article 2 of the Model Penal Code in its criminal code, last year passed  
the following criminal statute.
 
Felonious assault
(A) No person shall knowingly:
	(1) Cause serious physical harm to another; or
	(2) Cause physical harm to another with a deadly weapon.
(B) Whoever violates this section is guilty of felonious assault, a felony of the 3rd degree.  If the victim of 
the offense is a peace officer in Oliwood or another state, felonious assault is a felony of the 1st degree.
____________
	Arthur and Bosco are security guards at the Googolplex Movie Theater at the Sussex Town Center, 
which is in the state of Sussex.  On their days off, they head to the Oliwood Country Club, in the 
neighboring state of Oliwood, to continue their on-going golfing rivalry.  Though Arthur usually prevails, 
Bosco is convinced that he can beat Arthur now that he has discovered that he plays his best golf after 
relaxing his muscles with a few beers.

	Sadly, last Friday, Arthur and Bosco had an unfortunate day on the golf course.  Hoping to find 
magic in a bottle, Bosco began the day by downing two beers before the first hole.  And though Bosco 
played well at first, Arthur was also on his game and was still besting Bosco.  Upset by these events but 
hoping to remain relaxed, Bosco continued his beer drinking on the course.

	Seeing that Bosco’s frustration and inebriation would ensure his victory, Arthur sought to enhance 
Bosco’s misery.  Arthur began taunting Bosco before every shot, insulting his skills, his equipment, his 
intelligence and his manhood.  These taunts had their desired impact, as Bosco’s game deteriorated.  By the 
last hole, Arthur was way ahead and had won nearly $1,000 in side bets.  Meanwhile, Bosco had consumed 
eight more bottles of beer on the course and was struggling to hit the golf ball at all, let alone well.

	Hoping to salvage his day, Bosco asked Arthur to go double-or-nothing on their bets for the last 
hole.  Arthur agreed to the wager, but wanted to leave no doubts about its outcome.  Knowing that Bosco 
had long been suspicious about his wife having an affair, Arthur decided the time was right for the ultimate 
insult.  As Bosco prepared to hit a crucial shot on the final hole, Arthur shouted, “Hurry up Bosco, I don’t 
want to be late for my date with your wife!” 

	Either not realizing or not caring that Arthur was joking, Bosco began to scream obscenities at 
Arthur.  Grabbing his heaviest golf club, Bosco charged at Arthur and shouted, “Now I’m really going to 
beat you at golf!”  Swinging wildly, Bosco managed to hit Arthur in the leg with the club before falling 
down.  With his leg bruised, but not broken, Arthur started to hop away.  Looking back, Arthur saw Bosco 
rising to his feet, and Arthur concluded that Bosco was still enraged and still coming at him.

	Seeking a means of escape, Arthur ran to the nearby golf cart and tried to speed away.  
Unfortunately, Arthur had left the golf cart parked in reverse gear.  When Arthur slammed on the gas 
pedal, the cart lurched violently backward and rolled into a sand trap before Arthur could find the brake.  
The golf cart flipped over, throwing Arthur onto the nearby cart path.  Tragically, Arthur landed on his 
head, suffered a broken neck, and is now paralyzed from the waist down.





Part (A) – 45 minutes

	Bosco has retained you as a defense attorney after being charged with felonious assault by the 
Oliwood prosecutor.  The prosecutor has informed Bosco that he will been seeking a first-degree felony 
conviction, since Arthur’s job as a security guard at the Sussex Town Center qualified him as a “peace 
officer” of the state of Sussex according to Sussex law.  (Bosco did not know that security guards were 
peace officers under Sussex law.  Indeed, when he was hired by the Googolplex Theater, Bosco was 
incorrectly told by a company lawyer that he was not a “peace officer” under Sussex law.)

	Bosco has asked for a memorandum discussing his best defenses, with a candid assessment of their 
prospects.  Bosco wants to know, based on these facts and the applicable law, the primary arguments you 
will make in trying to establish that he is not guilty of felonious assault (or at least not guilty of a first-degree felony), and your views on whether these arguments are likely to prevail.




Part (B) – 15 minutes

	Assume that, regardless of your advice, Bosco has decided to plead guilty to felonious assault as a 
felony of the third degree.  Bosco now wants your help at sentencing.  The Oliwood Sentencing Code 
provides as follows:

“The Oliwood legislature strongly believes that a sentencing judge can and should consider any and 
all mitigating issues – including issues frequently raised in connection with traditional common-law 
‘defenses’ – as potential arguments for sentence reduction.  However, a sentence reduction should 
be granted only based on arguments that suggest, according to a retributivist theory of punishment, 
that a lesser criminal penalty is appropriate.”

	The judge assigned to sentence Bosco is known as a creative and daring judge who will reduce a 
sentence whenever he can reasonably justify such action under the Oliwood Sentencing Code.  Prepare a 
brief memorandum to the sentencing judge discussing what you view as the strongest arguments for why 
Bosco should receive a sentence reduction.


 
