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SUMMARY:
  ...  On March 7, 1995, New York Governor George Pataki signed into law a bill that reestablished the death penalty, making New York the thirty-eighth state to reinstate capital punishment since the United States Supreme Court permitted states to do so in 1976. ...  New York, like many states, had previously changed its method of carrying out the death penalty from hanging to electrocution because it was deemed by scientists and legislators of that time to be the most humane method for the taking of human life. ...  This essay argues that the Supreme Court should recognize that today's society, while still presently supporting the death penalty, has evolved to the point that we demand that capital punishment be carried out in the most humane method available. ...  Whether the death penalty will be viewed as barbaric in the future depends upon the evolution of society's values as to the dignity and worth of human life. ...  When the Supreme Court reinstated capital punishment in 1976 in its Gregg v. Georgia decision, the Court reiterated the importance of using contemporary values in determining whether a punishment such as the death penalty violated the prohibition of cruel and unusual punishment contained in the Eighth Amendment. ...  In the thirteenth century, St. Thomas Aquinas wrote, "Unfortunately it happens that the need to render the aggressor incapable of causing harm sometimes involves taking his life." ...  

TEXT:
 [*409] 
 The murderer and those who cooperate voluntarily in murder commit a sin that cries out to heaven for vengeance.   n1
 On March 7, 1995, New York Governor George Pataki signed into law a bill that reestablished the death penalty,   n2 making New York the thirty-eighth state to reinstate capital punishment since the United States Supreme Court permitted states to do so in 1976.   n3 The actions of the New York legislature reinforce the claim that our society continues to support the death penalty as an acceptable means of punishment. However, the method of execution chosen by New York, lethal injection, also evidences society's growing rejection of painful and inhumane methods for the taking of life.
 New York, like many states, had previously changed its method of carrying out the death penalty from hanging to electrocution because it was deemed by scientists and legislators of that time to be the most humane method for the taking of human life.   n4 Other states have likewise changed the method of capital punishment from hanging to lethal gas.   n5 Many states other than New York, including Delaware, Indiana
 [*410]  and New Hampshire, have also rejected hangings, electrocutions and gassings in favor of lethal injection.   n6 This essay argues that the Supreme Court should recognize that today's society, while still presently supporting the death penalty, has evolved to the point that we demand that capital punishment be carried out in the most humane method available. The Court should instruct those states that still use antiquated methods of capital punishment that those methods no longer accord with societal values, and that those states must use the most humane method available if they are to comport with the cruel and unusual punishment clause of the Eighth Amendment.   n7
 The death penalty has been an accepted punishment throughout the entire recorded history of mankind. Whether it is to remain so, and in what form, depends upon its comporting with changing societal values and how the courts continue to evaluate its effect upon human dignity. When we consider why barbaric punishments "such as the rack, the thumb-screw and the iron boot," were condemned by history, the presence of acute pain and suffering were not the only reasons.   n8 The Supreme Court has stated that,
 more than the presence of pain . . . the true significance of these punishments is that they treated members of the human race as nonhumans, as objects to be toyed with and discarded. They are thus inconsistent with the fundamental premise of the [Cruel and Unusual Punishment] Clause, that even the vilest criminal remains a human being possessed of common human dignity.   n9

 Whether the death penalty will be viewed as barbaric in the future depends upon the evolution of society's values as to the dignity and worth of human life. In this time of high crime and low regard for human life by criminals, the courts, as the ultimate protectors of human dignity, should set an example and refuse to impose any penalty that
 [*411]  cannot be reconciled with the natural worth and dignity of human beings.
 The courts today still struggle with the way that the death penalty should be imposed so as not to implicate the constitutional prohibition against cruel and unusual punishment. In Campbell v. Wood,   n10 the defendant asserted that the use of hanging as a means of capital punishment is repugnant to contemporary standards of decency and per se violates the Eighth Amendment.   n11 However, the Ninth Circuit determined that, even though only two states retain hanging as a means of causing death, it was not cruel and unusual punishment because hanging was free of unnecessary and wanton infliction of pain.   n12 The horrific description by the court of the ways hanging can cause death,   n13 which always "includes a risk the inmate will slowly strangle . . . or will be decapitated,"   n14 should convince our courts and our society that hanging is not reasonable and is a barbaric and cruel way for a civilized society to punish a criminal.   n15
 Electrocution has also been attacked as being cruel and unusual punishment.   n16 Electrocution was first proposed as a more humane method of carrying out the death penalty because it was determined by the scientists at that time that electrocution caused "instantaneous and pain-  [*412]  less death."   n17 Today, there is credible evidence that prisoners do suffer pain during an electrocution. As one French scientist explained, "in every case of electrocution . . . death inevitably supervenes but it may be very long, and above all, excruciatingly painful . . . . This method of execution is a form of torture."   n18 As an example:
 On May 4, 1990, at 7:13 a.m., Jesse Tafero became the 219th person to die in Florida's electric chair. His execution was "gruesome." For four minutes, the hooded executioner applied three 2,000-volt jolts of electricity to Tafero's body. Until the last jolt Tafero "continued to clench his fists, nod, convulse and appear to breathe deeply . . . as if he were alive." Tafero's execution was particularly controversial because the jolts sparked a fire on his head with six to twelve inch flames that filled the chamber with smoke.   n19

 This is just one of the many horrible affronts to human dignity caused by an electrocution death.   n20 Can a modern society still accept such a means of death as comporting with human decency?
 Perhaps lethal injection, which is a painless form of capital punishment currently being enacted by many of our states,   n21 could indicate that our society is evolving towards a deeper respect for human decency and thereby more humane methods of taking human life.
 When the Supreme Court reinstated capital punishment in 1976 in its Gregg v. Georgia   n22 decision, the Court reiterated the importance of using contemporary values in determining whether a punishment such as the death penalty violated the prohibition of cruel and unusual punishment contained in the Eighth Amendment.   n23 In Gregg, the plurality indicated that the death penalty is constitutional in part because our society has overwhelmingly endorsed it.   n24 However, values have
 [*413]  changed over time concerning the application of the death penalty and other penalties. For example, torture was outlawed.   n25 In addition, "every jurisdiction that has the death penalty outlaws the execution of individuals that are . . . considered incompetent."   n26 Today, there is a debate in our society on the propriety of taking the life of someone who murders while under the age of eighteen.   n27 This implies that if our society rejects death as a punishment at some point in the future, then the judicial response must be a determination that the death penalty is unconstitutional because of these changed societal values.
 The death penalty is said to serve two principle social purposes: retribution and the deterrence of capital crimes by prospective offenders.   n28 With regard to retribution, capital punishment is an expression of society's moral outrage at particularly offensive conduct,   n29 while deterrence is considered necessary to limit the number of capital crimes. These social purposes are our society's value judgments as to when the ultimate penalty should be allowed--if at all. As for deterrence, it is argued that the suggestion that the death penalty is necessary to prevent the American people from taking the law into their own hands simply defies belief,   n30 and there is little proof that the deterrent effect is any greater than life imprisonment without parole.
 The determination of societal values, the courts' concern for the dignity of man, and the irreversibility of death continue to influence the legal standards that the courts impose before deciding to take someone's life. One of the most frightful aspects of the death penalty is that there is no possibility of correcting a mistake. The horror of putting an innocent defendant to death does not even compare to the horror of the false imprisonment of the same defendant.
 For almost two hundred years, the imposition of a capital sentence for such heinous crimes as murder was never seriously challenged as
 [*414]  being contrary to the Constitution.   n31 However, in 1972, the Supreme Court held, in Furman v. Georgia,   n32 "that the imposition and carrying out of the death penalty . . . constitutes cruel and unusual punishment, in violation of the Eighth and Fourteenth Amendments,"   n33 at least where a person convicted in a state court for murder or rape is black and is sentenced to death after a trial by a jury which, under state law, had discretion to determine whether or not to impose the death penalty.   n34 This unbridled discretion did not comport with the value of human life and dignity. This "moral" judgment was an example of the Court's use of society's determination of what types of punishments would be allowed so as to comport with human dignity. The Court seemingly determined that at that point in our nation's history, our society's values did not allow such a punishment to be imposed.
 In Gregg v. Georgia,   n35 the Supreme Court held that the imposition of the death penalty did not, under every circumstance, constitute cruel and unusual punishment in violation of the Eighth and Fourteenth Amendments. The Court stated that its decision in Furman mandates that where discretion is afforded a sentencing body on a matter so grave as the determination of whether a human life should be taken or spared, that discretion must be suitably directed and limited so as to minimize the risk of wholly arbitrary and capricious action.   n36 It was this complete discretion to impose the death penalty, its arbitrariness, that constituted cruel and unusual punishment and the denial of due process afforded by the Constitution.
 In Stanford v. Kentucky,   n37 the plurality opinion pointed out that although contemporary values concerning a challenged punishment are relevant to the application of the Eighth Amendment, "public perceptions of standards of decency with respect to criminal sanctions are not conclusive. A penalty must accord with the 'dignity of man.'"   n38
 [*415]  Therefore, the Court established itself as the final arbiter of the dignity of man in death penalty situations.
 This concern for the dignity of man, regardless of the public perception as to its reasonableness or decency, is also reflected in religious teachings and in international charters and conventions regarding capital punishment. The Catholic Church, which has been at the forefront in opposition to the death penalty, does not explicitly forbid capital punishment,   n39 as it realizes that "preserving the common good of society requires rendering the aggressor unable to inflict harm."   n40 In the thirteenth century, St. Thomas Aquinas wrote, "Unfortunately it happens that the need to render the aggressor incapable of causing harm sometimes involves taking his life."   n41 For this reason, "the traditional teaching of the Church has acknowledged as well-founded the right and duty of legitimate public authority to punish malefactors by means of penalties commensurate with the gravity of the crime, not excluding, in cases of extreme gravity, the death penalty."   n42
 However, in the recently published encyclical, Evangelium Vitae (meaning "Gospel of Life"), Pope John Paul II came close to calling for a worldwide ban on capital punishment.   n43 In his strongest statement yet on the subject, the Pope said that most societies are sophisticated enough to find less violent ways to punish wrongdoers.   n44 Additionally, the Pope stated that the death penalty should only be used "in cases of absolute necessity: in other words, when it would not be possible otherwise to defend society."   n45 He further stated such cases "are very rare, if not practically nonexistent."   n46
 Capital punishment continues to cause increasingly vocal opposition from American Catholic bishops and other Church organizations.  The bishops of Iowa recently issued a statement voicing their opposition to reinstating the death penalty in that state.   n47 "It echoed the
 [*416]  themes of declarations against capital punishment made over the last year by bishops from Rhode Island, Kansas, Massachusetts, Texas, Louisiana, Indiana, North Dakota, Washington state, and Florida."   n48 They stated that while Catholic teaching historically has permitted capital punishment in extreme cases to keep the peace, execution is inhumane, perpetuates violence and diminishes respect for human life.   n49
 Internationally, the growing concern over the protection of human rights   n50 and human dignity have compelled the United Nations to declare several conventions and charters on the subject for the world community.   n51 Today, various international human rights declarations, charters and covenants recite that all persons have the "right to life."   n52 This worldwide concern hasevolved to the point where the United Nations General Assembly has called for the elimination of the death penalty as a punishment throughout the world.   n53 While the provision regarding the abolishment of the death penalty has not yet become binding,   n54 it reflects the Assembly's position that human dignity and the respect for life are incompatible with the death penalty.
 In its Gregg v. Georgia decision, the Supreme Court also observed that "the Eighth Amendment must not be viewed as a rigid concept to be applied mechanically; rather it must draw its meaning from the evolving standards of decency that mark the progress of a maturing society."   n55 The Court found that legislative judgment in this area weighed heavily in determining such standards,   n56 and that the jury itself contributes to the determination of contemporary standards regard-  [*417]  ing the death penalty, as they reflect society's evolving standards of decency.   n57
 "If 'the objective indicators of state laws or jury determinations evidenced a societal consensus' favoring any particular penalty . . .  then the Eighth Amendment challenge had to be dismissed."   n58 The evolving standards of decency interpretation [of the Cruel and Unusual Punishment Clause] construes the Eighth Amendment by looking to "objective indicia that reflect the public attitude toward a given sanction. These objective indicia include statutorily and judicially imposed penalties and societal values as defined by the public, the judiciary, history, and morals."   n59
 Whatever the arguments may be against capital punishment, both on moral grounds and in terms of accomplishing the purposes of punishment--and they are forceful--the death penalty has been employed throughout our history, and in a day when it is still widely accepted, it cannot be said to violate the constitutional concept of cruelty.   n60

 After noting that our history supported the idea that capital punishment did not violate the Eighth and Fourteenth Amendments, the Court pointed out that our society's continuing acceptance of capital punishment was evidenced by the enactment of new statutes in thirty-five states, after the Furman decision, to provide for the death penalty for at least some crimes.   n61
 This was a clear indication to the courts that our society's contemporary values at that time still supported the imposition of the death penalty. This does not mean, however, that the Court will forever interpret the Eighth Amendment to allow capital punishment.   n62 If societal
 [*418]  mores toward the death penalty evolve to such a point that many states remove it as a penalty, and the juries in those states that still allow it refuse to impose it, the Court should then declare the death penalty itself to be unconstitutional based on the Cruel and Unusual Punishment Clause of the Eighth Amendment.
 In later decisions, the Court imposed additional standards to determine when the use of the death penalty did not violate due process or the prohibition against cruel and unusual punishment. When the state imposes the death penalty for a particular crime, the Court has held that the Eighth Amendment imposes special limitations upon that process:
 First, there is a required threshold below which the death penalty cannot be imposed. In this context, the state must establish rational criteria that narrows the decisionmaker's judgment as to whether the circumstances of a particular defendant's case meet the threshold. Moreover, a societal consensus that the death penalty is disproportionate to a particular offense prevents a state from imposing the death penalty for that offense. Second, states cannot limit the sentencer's consideration of any relevant circumstance that could cause it to decline to impose the penalty. In this respect, the state cannot challenge the sentencer's discretion, but must allow it to consider any relevant information offered by the defendant.   n63

 However, as the Court noted in California v. Ramos,   n64 "beyond these limitations . . . the Court has deferred to the state's choice of substantive factors relevant to the penalty determination."   n65
 Many states have made aggravating circumstances a condition before the death penalty can be imposed.   n66 But here, too, state laws vary. Some states do not define which factors to consider, and states that list specific factors emphasize different issues. For example, in Idaho, killing without feeling is considered an aggravating factor to homicide, but in Arizona, it is deemed an aggravating factor to kill with a feeling of pleasure.   n67 In addition to statutes requiring aggravating factors, the Court has required that sentencers not be precluded
 [*419]  from hearing any mitigating factors which could influence against the imposition of the death penalty.   n68 This is an indication of the Court's concern that each person potentially facing the death penalty be treated individually.
 Under the principle that punishment should be directly related to the personal culpability of the criminal defendant, the Cruel and Unusual Punishment Clause of the Eighth Amendment mandates an individualized assessment of the appropriateness of the death penalty.   n69 In Enmund v. Florida,   n70 the Court stated that capital sentences must be individualized and based on information that relates to the defendant's "personal responsibility and moral guilt."   n71 The Court would not impose a capital sentence upon the defendant in this case for "two killings that he did not [intend to] commit . . . ."   n72 As part of an individualized assessment of a defendant in a capital case, the sentencer should not refuse to consider relevant mitigating evidence that an accused murderer, for example, had an exceptionally unhappy and unstable childhood, involving stepfathers who beat his mother or got him involved with drugs and alcohol.   n73 If defense counsel sought to introduce "evidence of [a defendant's] neglectful, sometimes even violent family background and testimony that his mental and emotional development were at a level several years below his chronological age it could not have been excluded."   n74
 In conclusion, the language of the Fifth Amendment to the Constitution appears to settle the question of the legitimacy of capital punishment, as no one may "be deprived of life, liberty or property without due process of law."   n75 Also, since the death penalty was widely used at the time of the drafting of the Constitution it would be very difficult to show that the framers considered the death penalty as something excludable by the Eighth Amendment. The question then becomes whether society's changing value judgments concerning capital punishment "can be allowed to defeat the contrary, textually enshrined judgment of the framers."   n76
 [*420] 
 It has been argued that the "framers specifically chose the broader language of the Eighth Amendment intending that subsequent generations fill in those clauses with their own conceptions of what is a cruel and unusual punishment."   n77 The Supreme Court has basically followed this argument as,
 it has long been clear that values enter into the interpretation of the great phrases of the federal Constitution, and in a society that has lost its faith in there being any real values, the natural justificatory peg on which the Supreme Court has rested has been the "enduring," "basic," or "fundamental" values shared in our society.   n78

 Among the values to be considered, as previously mentioned in Gregg v. Georgia, is the dignity of man. Hopefully, someday,
 if bloodless means are sufficient to defend human lives against an aggressor and to protect public order and the safety of persons, public authority should limit itself to such means, because they better correspond to the concrete conditions of the common good and are more in conformity to the dignity of the human person.   n79

 Meanwhile, the death penalty remains a constitutionally acceptable punishment. However, as our society and the world moves toward greater protection of human rights and dignity, perhaps our barbarous means of execution, including hanging, electrocution and the firing squad could be put to an end. The United States Supreme Court has declared that it gauges societal values and looks to legislation to determine the limits of the cruel and unusual punishment clause. Therefore, the Court must become aware of the national movement towards lethal injection, as our society searches for the most humane method for carrying out an execution. If the death penalty is to remain an acceptable punishment, the courts and our society must display, by the means chosen to administer the death penalty, the utmost respect for the dignity of human life.
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