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	These introductory materials present an overview of the criminal justice system and important 
background concepts for understanding other parts of the text.  Though we will not focus on these 
materials in class, I will assume your familiarity with them in our discussions.  As you review these 
materials, consider the fundamental question of what distinguishes criminal law from other areas of law.


I.	The Purposes and Limits of Criminal Punishment
21-27, 31-34
										573-579
	Introduction
	The Queen v. Dudley & Stephens 

	We begin our discussion of the purposes of punishment by considering a famous case involving 
a group of seamen trapped on a lifeboat.  As you read the facts of this case, gauge your own instincts 
about whether and how Dudley and Stephens (and Brooks) ought to be punished.  Then review the facts 
again after reading about the classic theories of punishment and assess which theory or theories support 
(or perhaps change) your instincts about the proper treatment of these seamen.

Questions:	•	Should Dudley and Stephens be convicted of murder?  Why or why not?
	• 	Do New York Penal Law provisions (at p. 27) help you decide these issues? 
	• 	Is the death penalty a fitting punishment for them?  How about six months in prison?


	A.	Utilitarian Justifications for Punishment
										34-59
Specific and general deterrence					(read very quickly)
	Rehabilitation
	Incapacitation


Questions:	•	What does deterrence theory assume about human nature and the reasons for crime?
              	•	By what standards can we and should we assess an offender’s “rehabilitation”?              	•	If incapacitation is a sound justification for punishment, should we punish persons before
		   they commit crimes if we have evidence suggesting they are likely to break the law?
              	•	What seems lacking or generally missing from utilitarian justifications for punishment?





	B.	Desert-Based Justifications for Punishment
										59-64, 68-73
	Retribution as a limit on punishment					(read very quickly)
	Justifying the justification of retribution

	As you think about the concept of retribution, give serious thought to the seemingly simple idea 
of “just deserts,” and give particular attention to the range of factors that should be considered when 
assessing what is truly “deserved.” 

Questions:	•	Would you punish the hypothetical rapist discussed by Michael Moore on page 68-69?
	•	What punishment did Ariel Castro or Bernie Madoff or Jesse Jackson, Jr. “deserve”
			for their criminal offenses?  Did they get their “just deserts”?
  

	C.	Additional Theories and Considerations
										73-95
										Handout # 1
	Educative and restorative theories of punishment
	Proportionality
		Graham v. Florida
		Kennedy v. Louisiana
		Ewing v. California
	Attorney General Eric Holder’s August 12, 2013 Speech to ABA
	

	As you review these final topics, consider the requirements and limitations that modern 
American society and the American legal structure place upon the theories of punishment we might 
adopt and apply.

Questions:	•	Do you see any problems or limits in educative and restorative theories of punishment?
	•	Can you identify how punishment theories have had a role in SCOTUS cases?
              	•	Do you think our Constitution adopts a particular theory of punishment?   Should it?          
          	•	Can you identify how punishment theories play a role in AG Holder’s recent speech?


  

	Application of Theory
										Case Handouts

Sentencing Hearing for Criminal Case No. 13-533A-1, The People v. Rachel Foster
Sentencing Hearing for Criminal Case No. 13-533A-2, The State v. Dan Schayes


II.	The Criminal Offense and Requirements for Criminal Liability

    A.	The Conduct Requirement

	1.	Requiring an Actus Reus
										115-122, MPC §2.01
										ORC §2901.21, 135-140
	Proctor v. State
	State v. Barger

	Try to identify the various purposes discussed in Proctor which seem to be served by the “act 
requirement” for liability.  Consider whether these purposes are all equally important and whether they 
may sometimes conflict with each other or with other functions of the criminal system, especially in 
hard cases.  	

Questions:	•	Is it accurate to say in Proctor that the statute failed to require an “overt act”?
              	•	Is it fair to consider possession an act?  Who possesses material on the internet?


	2.	Omissions
										122-128
	Jones v. United States

	As Jones makes clear, in some instances the common law ascribes criminal liability for a failure 
to act, but these situations are quite limited.  Should they be so limited?  Image yourself as a legislator  
given responsibility for codifying (and perhaps modifying) the common-law approach to omission 
liability.  How you might draft such a criminal statute?

Questions:	•	If you were prosecuting Jones, what added facts would you try to prove at the retrial?
                   •	Do you see common elements to the categories providing a basis for omission liability?


	3.	Voluntariness
										149-156
	Martin v. State
	People v. Grant
	People v. Decina

	Notice that in these cases the presence of some act – indeed, some bad act – is clear, but it is now 
the circumstances of the act which causes us to question the appropriateness of criminal liability.  In this 
context, consider what functions the voluntariness requirement serves.  

Questions:	•	Was there truly the absence of a “voluntary act” in Martin?
              	•	How does the outcome in Decina fit with the results in Grant?

    B.	The Guilty Mind Requirement


	1.	Requiring a Mens Rea
										191-202, 205-207	
	People v. Dillard
	Morissette v. United States
	Shelton v. Secretary, Dept’ of Corrections

	We begin our discussion of the key concept of mens rea by looking at a small class of cases in 
which criminal liability is allowed even though a “bad mental state” seems to be absent.  As you review 
each of these cases, consider whether the defendants can fairly claim to be “innocent” of any and all 
wrongdoing.

Questions:	•	What purposes are served by strict criminal liability, and when should it be used?
              	•	Should there be any constitutional limitation on the use of strict liability in criminal law?
	•	What is the Model Penal Code’s view on strict criminal liability?  (See pp. 198-99)
              	


	2.	Categories of Culpability
										214-231
										Handout # 2
	Regina v. Faulkner
	Model Penal Code § 2.02
	Ohio Revised Code § 2901.22
	Exercises in Statutory Construction

	The last page of Handout #2 provides a series of definitions for particular crimes in different 
jurisdictions, and these definitions will be utilized in our last day of class discussion about general 
categories of culpability.  In preparation for that final discussion, you should try to identify the material 
elements of each crime listed and also try to determine the mens rea required for the crime there 
defined.

Questions:	•	Is it fair to condemn and greatly punish Faulkner for burning the ship?  Why or why not?
              	•	Why should we worry about distinguishing mental states and grading crimes?
              	•	Can you identify ways in which MPC § 2.02 and ORC § 2901.22 differ?
              	•	Do you think the categories of culpability in the MPC and ORC are truly comprehensive?
		   How would you describe the mens rea of the defendant in U.S. v. Jewel (pp. 225-26)?






	3.	Mistakes
										236-243(n.7)							
	People v. Ryan
	State v. Lima
	State v. Johnson

Question:	•	Is it fair to blame Ryan or Lima for violating the statutes at issue in their cases?
	•	What distinguishes the default mens rea rules under the MPC and ORC?
              	

										245-258
	United States  v. Baker
	Hopkins v. State and MPC § 2.04(3) & (4)
	People v. Bray
	Cheek v. United States 

Note the order of the cases as listed above, which is the order we will use for our in-class review.

Questions:	•	Why shouldn’t ignorance of the law be an excuse?
              	•	How would the Hopkins case be resolved if  MPC § 2.04(3) were applicable?
              	•	How can we reconcile the decision in Baker with the decisions in Bray and Cheek?


	4.    Capacity
										Handout # 3, 268-272
	People v. Wetmore
	State v. Cameron
	
Questions:	•	Why should we ever permit voluntary intoxication to negate mens rea?
              	•	Since the Cameron court recognizes the “defense” of voluntary intoxication,
		     why did it affirm the conviction rather than remand the case for a new trial? 


    C.    Causation
										275-284, 291-305

	Regina v. Martin Dyos
	Commonwealth v. Rhoades
	Commonwealth v. Root
	United States v. Hamilton

Questions:	•	Why should we care whether MD’s action actually caused death?
              	•	Which of the opinions in Root do you find most convincing?  Why?		
              	•	How and when should a victim’s own actions break the “chain of causation”?


