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FINAL EXAMINATION 
(Total Time: 3½  hours)
								
General Instructions					

1.  	Please answer each of the four questions in a different blue book.   Remember to number 	each blue book or typed page, and to write your anonymous exam number on the cover of each 	blue book or in the upper right corner of each typed page.

2.  	This is a open-book examination.  You may refer to any outside sources. 

3. 	You will have 3½ hours to answer the entire exam.  I have indicated approximate time 
allocations for each question, and my grading calculations will be weighted accordingly.  Think quality and clarity, not quantity!  Extra time spent organizing your answers and writing legibly is 
time well spent.

4. 	Your answer should apply the statutory or case law as necessary or appropriate.  Describe the 	case or statutory authority only in the detail necessary to make your point.  Do not discuss 	unnecessary legal principles.  If additional facts are necessary to address any issue, make the 	appropriate assumptions and state them in your answer.  Do not create unnecessary facts.

5. 	I will make frequent visits to the exam room in case there are any problems.  Do not contact me (or another student) simply for assistance with a question.  Deal with any ambiguities or	uncertainties in a question by referring to them in your answer.

6.	When you are finished, place this entire exam and your additional blue books inside your 	first blue book.  Make sure you have signed the pledge, and place the entire package in the 	boxes in the front of the classroom.

7.	Thank you for a wonderful semester, and good luck!


General Fact Applicable to All Questions

	Unless otherwise expressly stated in the question, all events occurred in the State 
of Oliwood, which has adopted all relevant provisions of the Model Penal Code.





Question 1    (65 minutes)

	Strapped for money, Drew Dropsy decided to sell the valuable Civil-War-era Colt revolver that 
he had inherited from his father.   Oliver Ocklew called in response to Drew’s advertisement, and 
expressed interest in the firearm and any original bullets or case.  Drew informed Oliver he had five 
original bullets and a hand-crafted case, and the two agreed on a total price of $15,000 for all items. 
 
	Eager for this money, Drew offered to deliver the goods in person that afternoon.  Oliver 
explained that his afternoons were spent as an assistant coach for his son’s high school football team.  
Drew indicated that he could meet Oliver at the Oliwood High School football fields.  Oliver explained 
that today they were practicing at field four, which was the one furthest from the main school building, 
and promised to have a cashier’s check for him there.

	Afraid he might lose the bullets, Drew loaded the Colt revolver before securing it in its case and 
heading to the Oliwood High football field four.  Upon arriving, Drew was uncertain where to find 
Oliver.  Concerned they might not connect, Drew removed the Colt revolver from its case hoping in 
this way to be noticed by Oliver.  But Drew was first noticed by Adam Sander, the football team’s 
water boy.  Seeing Drew waiving around a gun, Sander assumed the worst.  Sander snuck up behind 
Drew and tackled him to the ground.  The Colt flew from Drew’s hand.

	When the revolver hit the ground, it fired a shot that struck star quarterback Joe Idaho in the 
upper thigh.  The gunshot and Idaho’s screams got everyone’s attention.  Drew was horrified to see 
what had happened, and everyone ran to attend to Idaho.  But as Oliver was heading toward the fallen 
Idaho, he whispered to his son that it was their lucky day.  Oliver’s son was the back-up quarterback, 
and Oliver was actually pleased that Idaho might be seriously injured.  

	Oliver decided he would make sure Idaho’s injury was serious.  As he approached Idaho, Oliver 
yelled out that he had a cellular phone and had already called 911.  In reality, Oliver had not placed any 
such call.  After about 30 minutes when no ambulance arrived and others began to get very concerned, 
Oliver then placed a call to 911.  Oliver expected that medical help would still arrive in time to save 
Idaho, but that the delay would ensure that Idaho’s injury disabled him for the season.  After the real 
call, an ambulance arrived in five minutes.  But it was too late; Idaho had by then bled to death.

	Though claiming he never meant to hurt anyone, Drew was arrested on the scene.  And an 
investigation into the delayed arrival of the ambulance ultimately revealed that Oliver had only placed 
the one later call to 911.  In mourning and outraged, Idaho’s parents and the entire Oliwood High 
community have called for prosecutors to bring both Drew and Oliver to justice.

	You are an Oliwood assistant prosecutor, and your supervisor wants a memo explaining the 
possibilities for, and challenges posed by, prosecuting Drew and Oliver.  Specifically, you have been 
asked to discuss the likelihood of convicting (a) Oliver for some level of homicide, and (b) Drew for 
some level of homicide.  In addition, your supervisor notes that the Oliwood legislature earlier this year 
passed a new law in the wake of recent school shootings which reads:

Oliwood Penal Code § 45:  It shall be unlawful for an individual knowingly to possess a 
firearm in within 1000 feet of a school.  Violation of this provision is a felony of the third 
degree, but shall be upgraded to a felony of the second degree if the gun is discharged.

Your supervisor would also like you to address the prospects of, and challenges posed by, trying to 
convict (c) Drew for a violation of Oliwood Penal Code § 45.




Question 2    (50 minutes)

	Ima Driva loved driving expensive cars, but could only afford a Honda Civic.  But she made a 
habit of “borrowing” expensive cars of others.  Driva was skilled in picking the locks of car doors and 
ignitions.  She would wait until after midnight, find a car she liked parked in a driveway, pick the door 
and ignition locks, drive around for a couple hours, fill up with gasoline, and return the car to the place 
from where she had taken it.  Driva never got caught and figured she was not really doing any harm.

	One night Driva picked the lock of a 1996 BMW convertible (worth about $50,000) parked in 
an Oliwood driveway and drove it off.  After cruising Oliwood City for about an hour, she saw 
Woodrow Guest, a man she had once dated, waiting at a bus stop.  Driva offered Guest a ride.  Guest 
did not think Driva could afford such a nice car, and he thought something strange might be going on.  
But, happy to avoid having to take the bus late at night, Guest accepted the ride.

	As they drove toward Guest’s apartment, Driva offered Guest the chance to drive.  Guest 
responded, “I would love to, but are you sure you don’t mind if I drive your car?”  Driva replied, “I like 
to share, and this car is really only a loaner anyway.”  This answer struck Guest as strange, but he was 
so excited by the prospect of driving a BMW that he decided not to inquire any further.

	After Guest got behind the wheel, Driva suggested they stop at the next gas station to fill up.  
When Guest pulled into the next station, Driva noticed a police car parked in front of the convenience 
store that was nearby.  Driva said to Guest, “Be really cool, old friend, we do not want that cop figuring 
out this car is hot.”  Guest cursed Driva, and said he was going to report to the cop about what Driva 
was doing.  Driva started tapping the pen knife she had used to pick the ignition lock against the 
dashboard and said, “Nobody will get harmed if we just quietly get gas and be on our way.”

	Feeling threatened, Guest tried to devise a way to discretely summon help.  He noticed that they 
were parked on an incline which led down toward the convenience store parking lot where the cop was 
parked.  Guest then said, “Okay, I’ll pump gas,” but also secretly disengaged the BMW’s emergency 
brake as he exited the car.  With Driva still inside, the car began to roll toward the convenience store.   
From the passenger’s seat, Driva grabbed the steering wheel and frantically tried to reach the brake 
pedal.  Driva managed to swerve the car, but she hit the gas pedal instead of the brake.  

	The BMW sped directly into a gas pump causing a sizeable explosion.  Flames engulfed the 
BMW, Driva was killed on the spot and considerable damage was done to the structures of the gas 
station.  Guest escaped injury by having run directly into the convenience store, and, fortunately, the 
very late hour meant that no other persons were in the area of the explosion. 

	Guest cooperated with the authorities, and his story was accepted because the police had been 
after Ima Driva for some time.  Nevertheless, because Driva’s family is pushing prosecutors to 
vindicate her death, and because the gas station owner feels someone should be prosecuted for the 
damage done, Guest is concerned that he may still face charges.  Indeed, prosecutors have informed 
Guest they are considering seeking an indictment against him for (1) some form of homicide for 
Driva’s death, and for (2) Causing or Risking a Catastrophe (see MPC § 220.2, text pp. 1207-08).

	Guest has hired you to be his attorney, and asked for a memo which discusses the arguments 
that could be raised on his behalf and assesses the possibility of his conviction for each of these two  
offenses.  Guest hopes to avoid any criminal conviction, but he seeks your candid assessment of his 
legal chances so he can intelligently consider any plea bargain the prosecution might offer.
Question 3    (75 minutes)

	Mark Mellow and Wendy Woods were junior associates in the Oliwood law firm of Wee, Work 
& Workmore.  Over the past month, they worked almost exclusively on a case for the firm’s largest 
client, America Off-Line, which had been sued in Ohio by a group of customers.  Spending long hours 
together while preparing for trial, Mark and Wendy developed a mutual attraction for each other.  But 
they decided to avoid getting romantically involved so as to preserve an effective working relationship.

	Last week, the case against America Off-Line went to trial in an Ohio court.  The law firm had 
booked a multi-room hotel suite near the courthouse in the Big Suites Inn.  Each of the four lawyers 
working on the case – two partners, Mark and Wendy – had a separate bedroom, which all connected to 
a huge central suite that served as a main workroom for the team.  Working around the clock, the 
lawyers spent their evenings in the central suite preparing witnesses and drafting motions.  They would 
retire to their separate rooms for a few hours sleep, and then awaken early the next morning to head to 
court.  Each full day in court was followed by another evening (and night) of intense preparation for the 
next day.  But all of this hard work paid off, as the jury ruled for America Off-Line on all counts.  

	To celebrate their victory, the two partners treated Mark and Wendy to dinner in the Inn’s fancy 
restaurant.  The liquor flowed freely at this celebration, as each lawyer started with two cocktails, and 
the group thereafter consumed two bottles of wine before the meal was complete.  After the meal, the 
group returned to their workroom and the partners explained that they were heading back to Oliwood 
right away.  Mark and Wendy were assigned to pack up all the files and other materials for transport 
back to the firm’s law offices.  But, noting the late hour, the partners suggested that Mark and Wendy 
stay over one last night in the hotel so as to be best able to coordinate the file transportation the next 
morning.  Mark and Wendy agreed to this plan.

	Once the partners left, Wendy said to Mark, “Let’s really make the most of our last night here at 
the firm’s expense.”  Calling room service, Wendy ordered two bottles of champagne, a bottle of 
dessert liquor, and every dessert on the room service menu.  Once the food and drink arrived, Wendy 
then said, “Let’s head into my room.  We’ll be more relaxed in there than out here in the central suite 
with all these case files.  Also, why don’t you go to your room and change out of that coat and tie, 
while I slip out of this business suit and into something more comfortable.”  

	Wendy’s comments and behavior had Mark thinking that Wendy was now interested in an 
amorous relationship.  Mark went to his bedroom and disrobed completely except for his boxer shorts 
and a tee-shirt.  He then headed back to Wendy’s room.  Mark was surprised and disappointed to see 
Wendy in baggy sweat pants and a sweatshirt rather than in something more provocative.  Unsure 
about the signals he was receiving, Mark said, “Wendy, I hope you don’t mind that I got real casual.”  
Wendy replied, “Well, you might get cold since I keep the temperature in these hotel rooms low.  But I 
suppose we have plenty of liquor, not to mention each other, for keeping warm.” 

	Wendy’s last comment left Mark even more unsure about her expectations, but he decided that 
it at least called for opening the dessert liquor.  As Mark poured the liquor into shot glasses, Wendy 
commented, “Okay, little man, let’s start this night by seeing who can hold their booze.”  Mark, who 
was only about 5½ feet tall and weighed 140 pounds, responded to the challenge by quickly downing 
his shot of liquor and saying, “I may not be a big guy, but I am no lightweight.”  Wendy, who was just 
under 6 feet tall and about 160 pounds, downed her glass and said, “We will just see about that.”  


	Within about 30 minutes, Wendy and Mark had finished off the entire bottle of dessert liquor 
and one of the bottles of champagne as well.  As Wendy headed to open the second bottle of 
champagne, she remarked, “Now this is my kind of celebration, no partners around and the champagne 
really flowing.”  Mark in turn replied by grabbing Wendy’s hand and saying, “I was hoping we might 
make it extra special by ending the night in bed together.” 

	Wendy was surprised by Mark’s suggestion.  While patting Mark on the arm, she replied, “Oh 
that’s real sweet, but I thought we decided to avoid any romance in order to maintain our great working 
relationship.”  Mark caressed Wendy’s arm and responded, “I just thought we should not get involved 
until this case was over.  Now that we’ve won and the case is done, I want you for my reward.”  

	Wendy started to get very nervous about the situation she was in.  She had been sexually abused 
by her step-father as a young girl, and once in college a drunken football player had pressured her into 
having intercourse against her wishes.  Based on these experiences, Wendy believed she could tell from 
a man’s voice when he was becoming dangerously aggressive.  Hoping to keep Mark calm, Wendy 
said, “I really don’t want to get romantic.  I also do not want us to have any trouble, and I trust you are 
not the type of fellow who would want to hurt me in anyway.”

	 Mark, appearing a bit agitated, said loudly, “Wendy, let’s stop playing these games.  We’ve 
talked before about our mutual attraction, and you’ve spent this entire evening leading me on.  I think I 
know what you want better than you do.”  Mark then picked Wendy off the ground and carried her 
forcefully to the bed.  Leaning directly over Wendy while kissing her on the forehead, Mark said, “I 
know what you really want, and tonight I am going to give it to you.”

	At this point, Wendy thought she might be in big trouble.  Mark no longer seemed to be the 
sweet gentle person she thought he was.  Wendy decided to change her approach and whispered in 
Mark’s ear, “Okay big boy, I guess you know me best.  But I don’t want to be kissing liquor breath.  If 
you want fun tonight, you better first go brush your teeth.”  With this comment, Wendy was hoping 
Mark would head back to his room to get his toiletries, at which time she could try to escape the suite.

	But Mark headed for the bathroom in Wendy’s room, saying “You must have some mouthwash 
in here that will do the trick.”  Wendy, trying to stay composed even though her plan only partially 
worked, noticed that there was a chair near the door to her bathroom.  After Mark went in the bathroom 
to look for mouthwash, Wendy quickly shut the door behind him and propped a chair under the 
bathroom door handle in an effort to jam the door shut.  She then ran over to her suitcase and removed 
the gun she always brought with her on business trips for protection.  

	Upon seeing the bathroom door slam and hearing the commotion as Wendy propped the chair 
behind the door, Mark yelled out, “What the hell is going on?”  Wendy screamed in reply, “I now have 
my gun, you bastard, and I am quite prepared to use it if you keep coming after me.”  Shocked by what 
he was hearing, Mark himself tried to stay calm while saying, “Wendy, please, this is your friend Mark.  
Put the gun down and just let me out so we can talk.”  A bit relieved to have her gun and to now feel in 
control, Wendy said, “Can I really trust you?”  Mark said in response, “Of course, you can Wendy, the 
last thing in the world I would ever want to do is hurt you.”  




	Unfortunately for Mark, he chose the wrong words to try to calm Wendy.  Wendy’s step-father, 
who sexually abused Wendy for nearly a year when she was 10 before he was caught, used to try to 
comfort Wendy by saying “the last thing in the world I would ever want to do is hurt you.”  Hearing 
those exact words from Mark in this setting produced in Wendy mixed feelings of extreme fear and 
extreme rage.  Shaking violently, Wendy pointed the gun at the (windowless) bathroom door, closed 
her eyes and pulled the gun’s trigger.  A single bullet went through the bathroom door and struck Mark 
in the chest.  He died on the spot.

	Wendy stood frozen, hearing nothing from inside the bathroom.  The gunshot was heard by a 
passing hotel employee, who came into the suite to investigate.  He walked into Wendy’s bedroom to 
find her still watching over the door with the gun.  The hotel employee called out quietly, “Miss, is 
there trouble here?”  His voice snapped Wendy out of her daze, she dropped the gun to the ground, and 
fell back on her bed crying.  The employee noticed the bullet hole in the bathroom door, and found 
Mark’s dead body on the floor in the bathroom.  The police were called, and Wendy was arrested.

	Wendy has hired you to be her attorney because she has heard you are an expert in the law of 
homicide and self-defense in both Ohio and Oliwood.  She is concerned about the law of both 
jurisdictions because, though these events happened in Ohio, all the persons involved are from Oliwood 
and thus the Oliwood prosecutor has expressed a special interest in this case.  (Assume for this question 
that charges could properly be brought in either jurisdiction, though Wendy will only ultimately be 
subject to one prosecution.)  Wendy wants you to analyze her potential criminal liability for Mark’s 
death in both jurisdictions so she can make an informed decision if and when one of the prosecutors 
might offer a plea bargain.

	Specifically, you should prepare a memorandum which addresses and assesses the possible 
homicide offenses with which prosecutors might reasonably charge Wendy (1) in Oliwood, and (2) in 
Ohio.  You should discuss all the arguments you would make on Wendy’s behalf in each jurisdiction, 
and candidly assess the likely outcome of any prosecution.  



Question 4    (20 minutes)

	Please discuss some facet of the Model Penal Code that you think is not so “model.”  

	That is, pick some section, provision or doctrine of the Model Penal Code we discussed this 
semester, describe pertinent aspects of that section, provision or doctrine, and then explain why you do 
not consider this aspect of the Model Penal Code to be an ideal way for a criminal code to be drafted. 
 
	As part of your answer, you should describe and discuss some other preferable legal approach 
to the issue(s) addressed by the section, provision or doctrine of the Model Penal Code that your are 
criticizing.  You might, for example, explain why and how the approach taken by the common law or 
by Ohio law provides a sounder resolution of the issue you are considering.  

	Your answer should include at least some direct reference to the classic theories of punishment 
in the course of explaining and justifying your criticisms of the Model Penal Code (and/or in explaining 
and justifying your preference for the approach taken by common law or Ohio law).  In addition, you 
might find it useful to make reference to a hypothetical or a case we reviewed in class to explain more 
fully why you find this facet of the Model Penal Code to be not so “model.”

	


E N D   O F   E X A M

