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The Ohio State University Moritz College of Law

Criminal Law   									Fall Term 2010
Professor Douglas Berman							     December 13, 2010


FINAL EXAMINATION 
(Total Time: 4 hours)

General Instructions

1.  	Please answer each of the FOUR questions in a different blue book or on a separate typed page.   Remember to number each blue book or typed page, and to write your anonymous exam number on the cover of each blue book or in the corner of each typed page.  The exam has 8 total pages; make sure your copy includes all the pages.

2.  	This is an open‑book examination. You may refer to any outside sources. 

3. 	You will have 4 hours to answer the entire exam.  I have indicated approximate time allocations for each question (with 15 minutes to spare), and my grading calculations will be weighted accordingly.  Think quality and clarity, not quantity!  Extra time spent organizing your answers is time well spent.

4. 	Your answer should apply the law as necessary and appropriate.  Refer or describe legal authorities only in the detail necessary to make your point.  Do not discuss unnecessary legal principles.  If additional facts are necessary to address any issue, make the appropriate assumptions and state them in your answer.  Do not create unnecessary facts.

5. 	I will make visits to the exam room in case there are any administration problems.  Do not contact me (or another student) for assistance with a question.  Deal with any ambiguities or uncertainties in a question by referring to them in your answer.

6.	When you are finished, place your additional blue books inside your first blue book.  Make sure you have signed the pledge, and place the entire package in the boxes in the front of the classroom.

7.	Thank you for a wonderful semester, and good luck!



General Fact Applicable to All Questions

Unless otherwise expressly stated in the question, all events occurred in Oliwood, which has adopted in its criminal code all relevant provisions of the Model Penal Code.
Question I (70 Minutes)

Sheri Sollow is a new student at Oliwood State University who had few friends and was often teased in high school because she was unable to participate in sports or dances or other physical activities due to chronic pain from severe congenital spinal cord and disk problems.  Before she left for college, a new doctor prescribed for Sheri a fentanyl skin patch, a powerful pain-relieving opioid that, when affixed to a users body, will be delivered across the skin in small steady doses over the course of several days.  Sheris chronic pain was greatly alleviated when using this skin patch, and it enabled her to participate more fully in a range of activities during her first few months of college.

Frieda Fastie, a sophomore at Oliwood State University, graduated from the same high school as Sheri.  Frieda was always very popular in high school, and Sheri was appreciative of the fact that Frieda generally tried to encourage her popular friends to stop teasing or bullying Sheri.  When they were both in high school, Frieda had once told Sheri that her father struggled with chronic back pain so she understood how Sheris condition impacted her ability to be playful and more fun.

Last Sunday afternoon as fall finals were winding down, Frieda was surprised to see Sheri jogging on a treadmill and lifting weights at the Oliwood State student gymnasium.  Frieda asked Sheri how she was now so active, and Sheri lifted her shirt to show Frieda the fentanyl skin patch on her hip.  Frieda said her dads back problems had also been greatly helped by such a patch.  Frieda also told Sheri that, back in high school, her old boyfriend encouraged her to take one of her dads pain patches and she and her old boyfriend had an amazing time at a graduation party after getting high by chewing on the patch.  Sheri said she had heard it could be dangerous to misuse the patch, but Frieda responded that, for young and healthy people, chewing the pain patch was just like having a few beers.

A few nights later, Sheri was studying in her dorm room for her last final exam scheduled for the next morning.  As she was starting to fall asleep, she heard a knock on the door.  Answering the knock, Sheri was surprised to discover Frieda and another young woman and large two young men at her door.  Sheri was excited that Frieda had come to see her, but she was annoyed when all four of the visitors pushed their way into Sheris small dorm room.  It was clear to Sheri that all four visitors had been drinking, and she sensed that Frieda and perhaps some of the others were already quite drunk.  

Sheri said loudly, Hey, Frieda, it is great to see you and your friends, but it is late and I was trying to get some sleep.  Frieda replied, Aw, I told my friends that I knew a fun new student, and we came by to invite you  and your pain patches  to come have some fun.  Sheri said, I would love to party with you guys, but I have my last final tomorrow.  Frieda responded, Oh, I am sooooooo sorry!  We all finished our exams today, and we are really sorry to bother you.  But maybe you can still give us a some of your patches so that we can keep our party going.  

Sheri said, I am not sure it is a good idea to party with my pain patches, and it seems you guys are drunk enough already.  One of the young men in Sheris room responded, We are all out of alcohol, and I barely have a buzz.  I had a friend in high school who would bring pain meds to all our parties, and its no big deal.  This young man then jumped into Sheris bed and said, If you think I am partying too hard, maybe I should just crash in this comfy bed for the night.  


Worried she might not get any sleep before her final, Sheri said, If I give you guys one of my pain patches, will you clear out so I can get to bed?  Frieda said, Sure, just give us three or four patches and we are gone.  Sheri complained, Three or four patches?  These things are expensive and I cant afford to just give them all away!  The other young man then grabbed Sheris large laptop computer that was out on her desk and said, Those patches cant cost more than this laptop, but maybe you would like me to take this laptop instead of the patches.  Frieda, in turn, said Dont let my silly boyfriend scare you.  I have $100 with me; Ill give you all my cash and we will be gone if you can just spare a couple patches.

Eager to keep Frieda as a friend and even more eager to get a group of drunks out of her room, Sheri fished two of her fentanyl pain patches out of a drawer in her dresser and handed them to Frieda.  Sheri said, Keep your money, I just want you all to leave me alone.  Frieda took the pain patches, and then tossed a wad of cash on Sheris desk.  As Frieda herded her friends out of Sheris room, she said to Sheri, Dont be sore just because you have one more exam.  We will party together tomorrow night, and I can introduce you to this cute boy I know who would be perfect for you.  Sheri called out as she closed the door, I am not sure if I could keep up with your crowd, Frieda, but I would like to meet a cute boy.  Sheri then went back to bed, her mind racing between the exam she still faced and the unpleasant situation she had just escaped.

The next morning, Sheri took her last final exam and was returning to her dorm room from across campus when she saw an ambulance and campus and Oliwood City police cars parked in front of another dorm building.  Sheri asked a campus security guard what was happening, and she was told that two female students had been found dead from a drug overdose.  Upon returning to her dorm room, Sheri encountered the two large young men who had been to her room the prior night, and they where in the company to two Oliwood City police officers.  The two men told the officers that Sheri had given the deceased girls drugs the night before.  Sheri was aghast to learn that Frieda Fastie and her friend were the two students who had died of an overdose, and she explained in full detail the sequence of events that led her to give two fentanyl skin patches to Frieda.

An autopsy found traces of many dangerous substances in the system of Frieda and her friend Fannie Forgone, including alcohol, marijuana, and cocaine, but the medical examiner concluded that both girls died from fentanyl toxicity.   You are a junior prosecutor in Oliwood, and your supervisor has told you that the parents of Frieda and Fannie are urging the prosecution of Sheri for her role in their daughters deaths.  Your supervisor has asked you to write a detailed memo with three sections: (A) a major section discussing the possibilities for, and the challenges posed by, pursuing homicide charges in Oliwood against Sheri, (B) a major section discussing the possibilities for, and the challenges posed by, prosecuting Sheri for violating Oliwood Criminal Code  8411 (which is set forth below), (C) a minor concluding section discussing whether and why, in the interests of justice and good government, Oliwood prosecutors should pursue criminal charges against Sheri. 

Oliwood Criminal Code  8411: Prohibition on Improper Distribution of Prescription Drugs
A person is prohibited from distributing, sharing or otherwise permitting others to use his or her prescription drugs except pursuant to written authorization by a licensed doctor or pharmacist.  Any violation of this prohibition is subject to a fine of no more than $1000, but shall be deemed a misdemeanor subject to a maximum jail term of six month if the violator has sold the drugs for a profit.  If anyone is seriously hurt as a result of improper prescription drug distribution, violation of this prohibition becomes a felony subject to prison term of up to five years. 

Question II (30 Minutes)

Please discuss some facet of the Model Penal Code that you think is not so model (other than its sexual offense provisions, which everyone knows is badly out-dated), and that you consider especially problematic because it is structured to ensure that the hardest and most challenging doctrinal issues get resolved by a jury rather than by a judge.

That is, pick some section, provision or doctrine of the Model Penal Code that we discussed this semester (other than the MPCs sexual offense provisions), describe the pertinent aspects of that section, provision or doctrine with special emphasis on aspects of this doctrine that reflect the MPCs drafters eagerness to ensure more issues are resolved by juries instead of by judges, and then explain why you do not consider this section, provision or doctrine to be an ideal way for a criminal code to be drafted.  

As part of your answer, please describe and discuss some other possible or preferable approach to the issue(s) addressed by the section, provision or doctrine of the Model Penal Code that you are criticizing.  You may, for example, focus your answer toward explaining why and how you consider the approach taken by the common law or by Ohio law to provide a sounder or more appropriate resolution of the matters at issue.  

Your answer should include at least some direct reference to the classic theories of punishment in the course of explaining and justifying your criticisms of the Model Penal Code (and/or in explaining and justifying your preference for the approach taken by common law or Ohio law).  In addition, you should consider making reference to a hypothetical or a case we reviewed in class to explain more fully why you find this facet of the Model Penal Code to be not so model.		





















Question III (45 Minutes)

In response to news reports of cyber-bullying throughout the nation, the Oliwood legislature in November 2010 passed the following criminal statute:

Oliwood Criminal Code  101010101: Prohibition on Any Forms of Cyber-Bullying
No person shall subject another to harassment, intimidation, or bullying, through the use of data or software that is accessed through a computer, computer system, or computer network.  As used here, harassment, intimidation, or bullying means any written, verbal or physical acts, or any electronic communications so severe, persistent, or pervasive that it creates a threatening environment for the recipient.  Violation of this provision shall be a misdemeanor, unless the victim is under the age of 18, in which case it is a felony. 

Mary Meanswell is the mother of an openly gay high school senior who is eager to join the U.S. Navy upon his graduation from high school.  Mary is deeply distressed that Congress has not yet repealed the military policy known as Dont Ask, Dont Tell (DADT), and she recently started a group called Serious Oliwood Moms Against Discrimination and DADT (SOMADD).  Along with starting SOMADD, Mary created a blog where she posts information about debates and the status of DADT.  

On her blog, Mary recently solicited reader feedback and ideas about what she might do to help get DADT repealed.  One anonymous commentator posted the following suggestion: Create a petition that can be circulated among Oliwood high schools to try to get teenagers, whether straight or gay, to pledge to refuse to consider joining the military unless and until DADT is repealed.   Mary posted a follow-up comment: That is a fantastic idea.  I am going persistently pursue this project.  

In a subsequent post, Mary linked to an on-line petition she created which urged teenagers to make a pledge to refuse joining the military until DADT is repealed.  Mary also uploaded related materials that could be printed out and distributed in Oliwood high schools.  Mary wrote on her blog: I will be e‑mailing these material to all Oliwood high school administrators and will aggressively urge them to support our cause and to help us get every Oliwood high school student to sign our petition.

Mary was pleased her on-line petition got many supporters right away, and she received kind notes from some high school administrators in response to her e-mail.  But she was disturbed by a reply e-mail from Principal Guy Resistor at Upper Oliwood High School.  He wrote: I consider homosexuality a sin, and high school administrators should not harass their students into supporting sinners.  I have written to fellow principals to tell them that I think they must not aid your effort or encourage your activities.

Frustrated and angered, Mary dashed off a quick e-mail reply: Are you a descendant of racist school officials who not long ago wanted to prevent minorities from getting an equal education?!?  Or maybe you have some Nazi blood that makes you want to persecute homosexuals and to brainwash the youth?!?  Tell me which one is a better fit so I know whether to call you a RACIST or a NAZI on my blog!!!  Also, Ill get my materials to your students, perhaps helped by a new principal after I get you fired!! 
 
Principal Resistor wrote back: Madam, I am deeply offended by your e-mail.  I have recently attended a training class about the recent passage of Oliwood Criminal Code  101010101, and I am certain you are a cyber-bully.  I will be forwarding your e-mail to the local authorities and encouraging them to prosecute you to the fullest extent of the law for your threats to me and my students.
Fearing she might now be in big trouble, Mary has retained you as her defense attorney.  She provides you with copies of all the e-mails that she has sent and received, and she shows you all of her blog postings.  She says to you that she knew she should have cooled down a little before writing a response to Principal Resistor, but she also explains how upset she gets whenever anyone suggests her son is a sinner.  She tells you that she has never before even heard of Oliwood Criminal Code  101010101, and she does not fully understand how she could be considered a criminal just for sending a heated e-mail. 

Mary has asked you to prepare a memorandum which discusses and candidly assesses her potential criminal liability and the arguments which can be made in her defense.  Mary also tells you that, while she will be sure to avoid any more heated e-mail exchanges with Principal Resistor or anyone else, she still wants to keep advocating for DADT through her organization SOMADD.  She wants your memo to speak directly to your sense of whether she is likely to be prosecuted based on her past behavior and whether her continued vocal advocacy for her cause might risk increasing the odds of her prosecution.
Question IV (80 Minutes)

Bert Bazzer and Ernie Eggler were spry 80-year-old men who share a room at the Buckeye Village Senior Center in Oliwood.  They had known each other since they were roommates when they attended The Ohio State University in the 1950s.  After college, Bert and Ernie remained friends and kept in touch as they got married, raised families and eventually became grandfathers.  A few years ago, Bert and Ernie began to spend more time together as their wives were battling cancer and both getting similar treatments at the Oliwood cancer center.  After both were widowed and found themselves struggling to live alone, they decided to move back together as roommates in the Buckeye Village Senior Center.

Not long after they moved into the Senior Center, a younger woman, Gertrude Gowaway (aged 77), moved into a room down the hall from Bert and Ernie.  Bert swiftly asked Gertrude out on a date, and within a few weeks he was spending much of his time in her apartment.  Ernie could tell that Bert was falling for Gertrude, but Gertrude confided in Ernie that she was not romantically attracted to Bert.  Within a few months, Bert told Ernie that he was thinking about proposing to Gertrude; meanwhile, Gertrude was confiding in Ernie that she was feeling smothered by Bert and wanted to soon figure out a way to let Bert know of her limited interest in a deeper relationship.

As Gertrude and Ernies discussions became more and more personal and intimate, they realized that romantic sparks were beginning to fly.  One Friday, Gertrude and Ernie both told Bert that they were going to visit their grandchildren in Columbus, Ohio when in fact they had booked a weekend getaway at a rental cabin in nearby Hocking Hills, Ohio.  Bert found it suspicious not only that both Gertrude and Ernie decided to go see their grandchildren on the same weekend, but also that both provided seemingly makeshift reasons for why Bert could not tag along.

With his suspicions raised, Bert asked an old detective buddy to follow Gertrude as she left the Senior Center.  The detective reported back to Bert that Gertrude had not gone to Columbus, but instead had met up with an elderly man at a cabin in Hocking Hills.  Bert showed his buddy a picture of Ernie, and the detective confirmed that he was the man that Gertrude had met at the cabin.  Berts buddy warned him that he needed to be careful if he was going to confront this couple, and he offered Bert his stun-gun so that he might have a means to protect himself.  Taking the stun-gun, Bert headed out to Hocking Hills to confront Gertrude and Ernie.   

Gertrude and Ernie were in their cabin watching TV when Bert arrived and started pounding on the cabins front door.  Bert was yelling as he hit the door, You always went after my girlfriends in college, Ernie, and decades later it is the same story.  Gertrude opened the door and started to explain to Bert that she never had deep feeling for him, but now had fallen for Ernie.  

Bert started to cry, but then pulled out his stun-gun and stammered, I am shocked and stunned that you two would treat me this way, and now I am going to make you both know what it feels like to be shocked and stunned.  Bert then pressed the stun-gun to Gertrudes neck and triggered an electric charge.  Gertrudes whole body shook from the electric shock of the stun-gun, and she fell violently to the ground.  After hitting the ground and regaining control of her body, Gertrude screamed out in pain, I think my hip is broken.  Somebody needs to call me an ambulance.


Ernie witnessed all of Berts actions, and he thought Bert had a crazed look in his eyes as Bert smiled while looking down at Gertrude groaning in pain.  Bert then calmly stepped over Gertrude and started walking very slowly toward Ernie.  Though Ernie considered dashing into the cabins nearby bathroom to seek an escape from Bert, Ernie thought he might calm Bert down by talking to him.  Ernie said, I have not done anything physical with Gertrude; we have only kissed and held hands.  And because our friendship means so much, I wont pursue Gertrude any further if you do not give us your blessing.  Bert replied, You obviously do not appreciate how you have ruined the final years of my life, and I think you need the same kind of lesson I just gave to Gertrude.  Bert continued his slow advance toward Ernie with the stun-gun extended.

Ernie saw a large poker on the mantle of the nearby fireplace.  Ernie grabbed the poker, which proved to be quite heavy, and he swung it wildly in Berts direction.  The end of the poker struck Bert on his side, and Bert was knocked to his knees.  But Bert continued to advance toward Ernie on his knees with the stun-gun still extended.  Ernie took a deep breath and summoned all his strength to take another swing at Bert.  This second blow struck Bert squarely on the side of his head and knocked off a serious chunk of Berts face.  With Bert now crumpled in a heap and bleeding profusely, and with Gertrude still on the ground and moaning in pain, Ernie abruptly dropped the poker and rushed out of the cabin and to his car.  Ernie drove back to the Buckeye Village Senior Center in Oliwood without reporting what had happened to anyone.

The owner and operator of the cabin in which all this took place returned to his property a few days later to discover two dead bodies.  He called the police and turned over footage from a hidden security camera that he always has operating to record whether cabin renters steal or abuse any of his property.  That video footage documented how Bert and Gertrude got to where they were, and a coroners reports indicated that both were alive and groaning in pain for many hours after Ernie had left the scene.   Ernie was soon thereafter arrested for his role in these deaths.

You are an associate in a law firm that Ernie Eggler has retained to help defend him against possible homicide charges.  The senior partner knows you are an expert in the law of homicide and self-defense in both Ohio and Oliwood, and he has asked for a detailed memo explaining the criminal charges and possible defenses if authorities in either jurisdiction seek to prosecute Ernie for homicide for the deaths of Bert and/or Gertrude.  (The senior partner is concerned about both jurisdictions because, even though these events happened in Ohio, prosecution in Oliwood is possible.  Assume for this question that charges could properly be brought in either jurisdiction, though Ernie will only ultimately be subject to one prosecution.)  As part of the memo, the senior partner hopes you will note which jurisdiction Ernie should prefer to take over the case.
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