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Prosecuting Dudley and Stephens:

	While in class we have many able-bodies defendants who will make the case for Mr. Dudley & Mr. Stephens, were we to imagine that The Queen v. Dudley & Stephens were to happen in Ohio, in 2013, how would a prosecutor (a) charge them and (b) refute the common-law defense of necessity and (3) how we would treat this shady Brooks character. While in Ohio the burden of proof is on the accused when asserting an affirmative defense (ORC §2901.05) assuming that Dudley & Stephens may be able to establish this as an admissible defense for the Jury, I will imagine the prosecutors counter arguments to their necessity claim. 
	First, lets imagine a scenario in which four avid hikers, all associated with Ohio’s State Parks, decide to go for a winter hike at Serpent Mound, located in idyllic Adams County, Ohio. The group consists of Hatlen Books, a veteran tour guide, Dursley Dudley and Richard Stephens, members of the Ohio State Parks administration, and Peter Parker, a trainee guide, though noted as a talented climber. The hike was predicted to be an easy one and take no more than a few hours to complete; it was more-so an excursion to view the aforementioned idyllic landscape. The hikers deviated from the path because of an intense and unpredicted snowstorm that caught the band off-guard and limited their ability to navigate. The band happened upon a previously unknown sinkhole that had formed sometime after the last ranger appraisal of the land (which has been some-time ago with state budget cuts). The group was stranded on a rocky, but stable, covered corner of the hole with only snow for hydration and a 2lb bag of vegan trail mix Stephens brought on the trip. Despite the group’s reluctance to eat vegan, they subsisted off the mix and an unlucky rabbit for 18 days. Though Peter was known for his ability to climb, the group was trapped in their location because of the precarious nature of sinkholes. As well, the heavy snow and unknown existence of the sinkhole prevented a rescue party from locating the group. The guide, Hatlen, immediately refuted Dursley & Richard’s musings of eating the nearly frostbitten Parker around the 18th day of being trapped. On the 19th day Dursely and Richard noted that Peter was still in college (for an arts degree no-less) and they had families and real lives waiting at home. On the 20th day Dursley suggested Hatlen take a nap for a minute and Dursley with the consent of Richard ended Peter’s life, while Hatlen contested. The group subsisted off Peter for four more days until they were rescued by some illegal hunters (who were fined for hunting out of season).   
	The Ohio Prosecutor could bring a charge as serious as aggravated murder for Dudley and Stephens as their talks of taking out Parker for several days constitutes “prior calculation and design” and there is no doubt they acted with purpose. Though, as we have not yet covered complicity or conspiracy, I am not sure how Stephens would be charged as Dudley is the one who physically took Parker’s life, I will assume he is equally as culpable to Dudley for these purposes. While D&S are technically guilty of the actus reus and mens rea for this offense, as a prosecutor I would likely take into account the seriousness of their situation and prosecute for murder, to take the death penalty off the table (But the grieving Parker family insists that this be treated as murder, after all they meant to do it!).
	At trial D&S assert a necessity defense, which in Ohio is not statutory, but the common law provisions are outlined in State v. Prince. To assert an affirmative defense of necessity a defendant must show:

(1) the harm must be committed under the pressure of physical or natural force, rather than human force; 
(2) the harm sought to be avoided is greater than, or at least equal to that sought to be prevented by the law defining the offense charged; 
(3) the actor reasonably believes at the moment that his act is necessary and is designed to avoid the greater harm; 
(4) the actor must be without fault in bringing about the situation; and 
(5) the harm threatened must be imminent, leaving no alternative by which to avoid the greater harm. State v. Prince, 71 Ohio App.3d 694, 699 (Ohio Ct. App. 4th Dist. 1991)

As a prosecutor I would concede to (1) as the harm was brought on by a natural pressures and starvation and (3) as the starving hikers reasonably perceived that if they did not eat they would succumb to starvation. However the balance of evils portion of (2) is refutable from a retributivist standpoint. A retributivist would likely maintain that if someone must choose between murdering a morally innocent individual and letting themselves die, the former is preferable. My conservative Southern Ohio jury would likely see things the same way as well. The evidence of how the defendants valued their own lives over the victim are indicative of the choice they made it ending Parker’s life instead of another in the group, thus the evil of killing Parker was not the only alternative to greater harm. For (5) the imminence question is debatable but any defense attorney worth his salt would introduce a wealth of evidence that the death of the defendants was imminent if they did not obtain sustenance, but the fact remains as stated before: Parker’s death was not the only solution to D&S preserving their own lives. Provision (5) does not say they most reasonable option, it stipulates it must be the only option. The weakest of my arguments would go to (4), but I would likely maintain that the decision to take a trip at all in winter in an area known to have sinkholes contributed to the situation that led to the necessity. However, from a utilitarian point of view, we want to deter people from doing dangerous activities that may place them in life & death scenarios. 
	Then comes Brooks, what would Ohio do with him? One could not say he is blameless from a utilitarian or retributivist point of view as we don’t particularly want to allow people to sit and watch while their comrades kill other comrades in the future or is he morally blameless for allowing the death of a young man with little protest (plus, he benefitted from his death). But what was Brooks’ duty? As we discussed, an omission can make someone liable when there is an affirmative duty to act. Was there an affirmative duty to act? Brooks and Parker were likely in a statused relationship at common law in the employer/employee sense as Brooks was Parker’s superior. While Parker’s grieving family would certainly want to see the man they feel let him die punished, as a prosecutor I don’t think I would prosecute him unless there was some evidence he was in cahoots with the others. Though I would think if Brooks knew that was an option, whether it was or not, would make him more likely to testify freely and honestly about the acts of the others to insure his innocence. 
	This sort of scenario, I believe would play out much the same as it did in 1884, D&S would likely be convicted of murder because necessity has a high burden of proof in Ohio, and I a jury would be unlikely to be utterly convinced of D&S’s moral innocence in necessity.







